
12/17/22, 8:17 PM Simultaneous action of prosecution and initiation of departmental proceedings

about:blank 1/4

No.DOPT-1669703753924
Government of India

Ministry of Personnel, Public Grievances & Pensions
Department of Personnel and Training

ESTT.(Estt. A-III)
******

(Dated 29 November, 2022 )

OFFICE MEMORANDUM

Simultaneous action of prosecution and initiation of departmental proceedings

Hon’ble Supreme Court in their various judgements had held that the departmental proceedings
and proceedings in a criminal case can proceed simultaneously. On the basis of these judgements,
Department of Personnel and Training issued two detailed executive instructions vide OM No.
11012/6/2007-Estt.A-III dated 01.08.2007 and 21.07.2016. The essence of these instructions in
the matter has been summarized in the following paras for guidance and better understanding: -

 
1.       In many cases charge sheets are not issued despite clear prima facie evidence of
misconduct on the ground that the matter is under investigation by an investigating agency like
Central Bureau of Investigation. The Hon'ble Supreme Court, in the case of Ajay Kumar
Choudhary vs Union Of India Through Its Secretary & Anr, Civil Appeal
No. 1912 of 2015, (JT 2015 (2) SC 487), 2015(2) SCALE, superseded the direction of the Central
Vigilance Commission and held that pending a criminal investigation, departmental proceedings
are to be held in abeyance.

(Para 1 and 2 of the OM No. 11012/6/2007-Estt.A-III dated 21.07.2016)
 

2        Issue of charge sheet against an officer against whom an investigating agency is
conducting investigation or against whom a charge sheet has been filed in a court
 
2.1     In serious cases involving offences such as bribery/corruption etc., action should be
launched for prosecution as a matter of course. The Hon’ble Supreme Court had held in their
various judgements, the important ones being, State of Rajasthan Vs. B.K. Meena & Others(1996
6 SCC 417), Capt. M. Paul Anthony Vs. Bharat Gold Mines Limited (1999 3 SCC 679), Kendriya
Vidyalaya Sangathan & Others Vs. T. Srinivas (2004 (6) SCALE 467) and Noida Entrepreneurs
Association Vs. Noida (JT 2007 (2) SC 620), that merely because a criminal trial is pending, a
departmental inquiry involving the very same charges as is involved in the criminal proceedings is
not barred. The approach and objective in the criminal proceedings and disciplinary proceedings
are altogether distinct and different. In the disciplinary proceedings, the question is whether the
respondent is guilty of such conduct as would merit his removal from service or a lesser
punishment, as the case may be, whereas in the criminal proceedings, the question is whether
the offences registered against the Government servant are established and if established, what
sentence can be imposed on him. In serious nature of cases like acceptance of illegal gratification,
the desirability of continuing the concerned Government servant in service in spite of the serious
charges leveled against him may have to be considered by the Competent Authority to proceed
with departmental action.

[Para 2 of the OM No. 11012/6/2007-Estt.(A) dated 01.08.2007]

 
2.2     It has been reaffirmed in a catena of cases that there is no bar in law for initiation of
simultaneous criminal and departmental proceedings on the same set of allegations. In State of
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Rajasthan vs. B.K. Meena & Ors. (1996) 6 SCC 417 = AIR 1997 SC 13 = 1997 (1) LLJ 746 (SC),
the Hon'ble Supreme Court has emphasised the need for initiating departmental proceedings in
such cases in these words:
 

It must be remembered that interests of administration demand that the undesirable
elements are thrown out and any charge of misdemeanor is enquired into promptly. The
disciplinary proceedings are meant not really to punish the guilty but to keep the
administrative machinery unsullied by getting rid of bad elements. The interest of the
delinquent officer also lies in a prompt conclusion of the disciplinary proceedings. If he is
not guilty of the charges, his honour should be vindicated at the earliest possible moment
and if he is guilty, he should be dealt with promptly according to law. It is not also in the
interest of administration that persons accused of serious misdemeanor should be
continued in office indefinitely, i.e., for long periods awaiting the result of criminal
proceedings.

[Para 4 of the OM No. 11012/6/2007-Estt.(A-III) dated 21.07.2016]
 

2.3     In the case of Hindustan Petroleum Corporation Ltd. Vs. Sarvesh Berry [2004 (10) SCALE Page
340], it has been held in Para 9 that "it is not desirable to lay down any guidelines as inflexible rules in
which the departmental proceedings may or may not be stayed pending trial in criminal case against
the delinquent officer. Each case requires to be considered in the back drop of its own facts and
circumstances. There would be no bar to proceed simultaneously with departmental inquiry and trial
of a criminal case unless the charge in the criminal trial is of grave nature involving complicated
questions of fact and law."

[Para 4 of the OM No. 11012/6/2007-Estt.(A) dated 01.08.2007]

 

2.4     In Capt. M. Paul Anthony vs. Bharat Gold Mines Ltd. & Anr. , (1999) 3 SCC 679, the
Supreme Court has observed that departmental proceedings and proceedings in a criminal case
can proceed simultaneously as there is no bar in their being conducted simultaneously, though
separately.

[Para 5 of the OM No. 11012/6/2007-Estt.(A-III) dated 21.07.2016]

 

3.       Effect of acquittal in a criminal case on departmental inquiry
 
3.1     The question as to what is to be done in the case of acquittal in a criminal case has been
answered by the Hon'ble Supreme Court in R.P. Kapur vs. Union of India & Anr. AIR 1964 SC 787
(a five Judge bench judgement) as follows:
 

If the trial of the criminal charge results in conviction, disciplinary proceedings are bound to
follow against the public servant so convicted. Even in case of acquittal proceedings may
follow where the acquittal is other than honourable.

[Para 6 of the OM No. 11012/6/2007-Estt.(A-III) dated 21.07.2016]

 

3.2     The issue was explained in the following words by the Hon'ble Supreme Court in the case of
Ajit Kumar Nag v G M, (PJ), Indian Oil Corporation Ltd., (2005) 7 SCC 764:

 
Acquittal by a criminal court would not debar an employer from exercising power in
accordance with Rules and Regulations in force. The two proceedings criminal and
departmental are entirely different. They operate in different fields and have
different objectives. Whereas the object of criminal trial is to inflict appropriate
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punishment on offender, the purpose of enquiry proceedings is to deal with the delinquent
departmentally and to impose penalty in accordance with service Rules. In a criminal trial,
incriminating statement made by the accused in certain circumstances or before certain
officers is totally inadmissible in evidence. Such strict rules of evidence and procedure
would not apply to departmental proceedings. The degree of proof which is necessary to
order a conviction is different from the degree of proof necessary to record the
commission of delinquency. The rule relating to appreciation of evidence in the two
proceedings is also not similar. In criminal law, burden of proof is on the prosecution and
unless the prosecution is able to prove the guilt of the accused 'beyond reasonable doubt',
he cannot be convicted by a court of law. In departmental enquiry, on the other hand,
penalty can be imposed on the delinquent officer on a finding recorded on the basis of
'preponderance of probability'. Acquittal of the appellant by a Judicial Magistrate,
therefore, does not ipso facto absolve him from the liability under the disciplinary
jurisdiction of the Corporation.

[Para 7 of the OM No. 11012/6/2007-Estt.(A-III) dated 21.07.2016]
 
3.3  The judgement of the Hon'ble Supreme Court in G.M. Tank vs State of Gujarat (2006) 5 SCC
446 has reaffirmed the principles laid down in R.P. Kapur (supra). In G.M. Tank case, Court
observed that there was not an iota of evidence against the appellant to hold that he was guilty.
As the criminal case and the departmental proceedings were based on identical set of facts and
evidence, the Court set aside the penalty imposed in the departmental inquiry also.

[Para 8 of the OM No. 11012/6/2007-Estt.(A-III) dated 21.07.2016]
 
3.4   Ratio in the G.M. Tank judgement should not be misconstrued to mean that no departmental
proceedings are permissible in all cases of acquittal or that in such cases the penalty already
imposed would have to be set aside. What the Hon'ble Court has held that is no departmental
inquiry would be permissible when the evidence clearly establishes that no charge against the
Government servant may be made out.

[Para 9 of the OM No. 11012/6/2007-Estt.(A-III) dated 21.07.2016]
 
4        Action where an employee convicted by a court files an appeal in a higher court
 
4.1     In many cases Government servants who have been found guilty by lower courts and
have filed appeals in higher courts represent for reinstatement/ setting aside the penalty
imposed under Rule 19(i) of the CCS (CCA) Rules, 1965. In such cases, the following
observations of the Hon'ble Supreme Court in K.C. Sareen vs C.B.I., Chandigarh, 2001 (6) SCC
584 are to be kept in view:
 

When a public servant was found guilty of corruption after a judicial adjudicatory process
conducted by a court of law, judiciousness demands that he should be treated as corrupt
until he is exonerated by a superior court. The mere fact that an appellate or revisional
forum has decided to entertain his challenge and to go into the issues and findings made
against such public servants once again should not even temporarily absolve him from
such findings. If such a public servant becomes entitled to hold public office and to
continue to do official acts until he is judicially absolved from such findings by reason of
suspension of the order of conviction it is public interest which suffers and sometimes
even irreparably. When a public servant who is convicted of corruption is allowed to
continue to hold public office it impair the morale of the other persons manning such
office, and consequently that would erode the already shrunk confidence of the people in
such public institutions besides demoralizing the other honest public servants who would
either be the colleagues or subordinates of the convicted person. If honest public servants
are compelled to take orders from proclaimed corrupt officers on account of the
suspension of the conviction the fall out would be one of shaking the system itself.

[Para 10 of the OM No. 11012/6/2007-Estt.(A-III) dated 21.07.2016]
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4.2     Thus action against a convicted Government servant should be taken straight away under
Rule 19(1). An appeal against the conviction or even a stay on the sentence will have no effect
unless the conviction itself is stayed.

[Para 11 of the OM No. 11012/6/2007-Estt.(A-III) dated 21.07.2016]
 
4.3     In view of the law laid down in various judgements, including the ones quoted above, in cases of
serious charges of misconduct, particularly involving moral turpitude, the Ministries/Departments
should keep the following points in view to take prompt action:
 

(i)           All incriminating documents should be seized promptly to avoid their tempering or
destruction of evidence.
 

(ii)          Particular care needs to be taken for retention of copies of such documents while
handing over the same to an investigating agency. These documents may be attested
after comparison with the originals.
 

(iii)         In case the documents have been filed in a court, certified copies of documents may be
obtained.
 

(iv)         Documents and other evidence must be examined to see whether any misconduct,
including favour, harassment, negligence or violation of rules/instructions has been
committed. If there is a prima facie evidence of misconduct, charge sheet under the
appropriate rule must be issued.
 

(v)          Court judgements should be promptly acted upon:
(a)         in cases of conviction action is to be taken under Rule 19(i) of the CCS (CCA) Rules,

1965;
(b)         in cases of acquittal also, if the Court has not acquitted the accused honourably,

charge sheet may be issued;
(c)          an acquittal on technical grounds or where a benefit of doubt has been given to the

accused will have no effect on a penalty imposed under CCS (CCA) Rules, 1965, as
while in a criminal trial the charge has to be proved beyond reasonable doubt, in
the departmental inquiry the standard of evidence is preponderance of
probability.
 

(vi)       An appeal by the accused against conviction, but where the conviction has not
been overturned/ stayed, will have no effect on action taken under Rule 19(i) of the CCS
(CCA) Rules, 1965, even if Court has directed stay/suspension of the sentence. 

[Para 12 of the OM No. 11012/6/2007-Estt.(A-III) dated 21.07.2016]

 

5.       In case any reference to the relevant OM is required, the same may be accessed by clicking
on the hyperlink of the OMs. List of the OMs mentioned in this document is as under:

 

                    (a) OM No. 11012/6/2007-Estt.(A) dated 01.08.2007

                    (b) OM No. 11012/6/2007-Estt.(A-III) dated 21.07.2016

******
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