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No. 36012/1/2020-Estt. (Res-II)
Government of India
Ministry of Personnel, Public Grievances & Pensions
Department of Personnel & Training
SRR KR
North Block, New Delhi- 110 001
Dated the 26th April, 2023.

Office Memorandum

Subject: Litigation involving reservation in promotion to Persons with
Benchmark Disabilities (PwBD)-regarding

The undersigned is directed to say that in pursuance of the
Order, dated 28.9.2021 delivered by the Hon’ble Supreme Court of
India in the ‘Application for Clarification’ in the matter of ‘ Siddaraju vs.
State of Karnataka’ in the Civil Appeal N0.1567/2017 and in pursuance
of the provisions contained in Section 34 of the Rights of Persons with
Disabilities Act, 2016, this Department has issued detailed guidelines
for providing reservation in promotions to Persons with Benchmark
Disabilities (PwBDs), vide O.M. No0.36012/1/2020-Estt (Res.-II), dated
17.5.2022. However, before the issuance of the aforesaid O.M., dated
17.5.2022, certain contempt petitions had been filed by some affected
parties. In addition, there are certain Orders given by Hon’ble High
Courts and Hon'ble Supreme Court of India directing the Government
to implement their orders in the matter of reservation in promotion for
PwBDs. There may be some other cases also which may have been filed
by the affected parties in various Courts before the issuance of the
aforementioned O.M., dated 17.5.2022, and some directions might have
been issued by different Courts which have not been brought to the
notice of this Department.

2. It is stated that the judgment/orders given by the Hon'ble Courts
are required to be complied with within the time frame given by the
Hon’ble Courts. In case, any Department finds any difficulty in
implementing the order of the Hon’ble Court, the Department is
required to consult the Department of Legal Affairs in the matter and
file a suitable affidavit before the Court of Law within time bringing out
the difficulties being faced by it in implementing the said order.
However, it is not appropriate to neither implement the Order of the
Hon’ble Court nor to bring it to the notice of the Hon’'ble Court within
the time frame indicating the difficulty in implementing the order in
such case. In one such case, it has come to the notice of this
Department that neither the order of the Hon'ble Court was
implemented nor any legal remedy was sought on the said order, which
invited the displeasure of the Hon'ble Court.

3. In view of the above, all the Ministries/Departments of the
Government of India, including their attached/subordinate offices,

https://www.govtstaff.com




36012/1/2020-Estt.(Res.-lI)

S -
£3025601/2023

CPSEs, autonomous bodies and other organizations are requested to
ensure that all such cases, where the Hon'ble Court has given some
directions, may be examined for implementation of the same and in case
of any difficulty in implementing such orders of the Hon’ble Courts,
appropriate legal remedy may be obtained in consultation with
Department of Legal Affairs within the time frame provided by the
Hon'ble Court and submit an affidavit before the Hon’ble Court
explaining the difficulty in implementing the orders passed by the
Hon’ble Court.

4, It is also stated that this Department has issued instructions to all
the Ministries/Departments regarding handling of Court cases by them,
vide OM No. 28027/1/2016-Estt. A.IIl, dated 16.03.2016 (copy
enclosed). It is reiterated that the Department of Personnel and
Training is the nodal Department that formulates policies on service
matters and issues instructions on reservation matters from time to
time. These instructions are to be followed by the
Ministries/Departments of the Central Government scrupulously. All the
Court cases filed by employees have to be defended on the basis of the
facts available with the Administrative Ministry/Department concerned,
keeping in view the instructions issued on the subject by this
Department. Attention is also invited to the Cabinet Secretariat's D.O
letter, dated 25.02.1994, and 16.06.2016 (copies enclosed), addressed
to all the Secretaries to the Government of India, requesting that a
common counter reply may be filed in each case, unless otherwise
directed by the Court, so that the different Departments do not take
divergent positions/individual interpretation in court cases.

5. This issues with the approval of Secretary (P).

Lrelo. Ag abave, %@%’7&

(Debabrata Das)
Under Secretary to the Government of India

To

1. The Secretaries of all the Ministries/Departments of the
Government of India for ensuring strict compliance of the above
instructions.

2. The Secretary, Department of Financial Services, Jeevan Deep
Building, Sansad Marg, New Delhi.

3. The Secretary, Department of Public Enterprises, Lodhi Estate,
CGO Complex, New Delhi.

4. The Secretary, Railway Board, Ministry of Railways, Rail Bhawan,
New Delhi.
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5. The Secretary, Union Public Service Commission, Shahjahan Road,
New Delhi.

6. The Secretary, Staff Selection Commission (HQ), CGO Complex,
Lodhi Road, New Delhi.

7. Office of Comptroller and Auditor General of India, 10,
Bahadurshah Zafar Marg, New Delhi.

8. Supreme Court of India/Election Commission of India/ Lok Sabha
Secretariat/ Rajya Sabha Secretariat/ Cabinet Secretariat/ Central
Vigilance Commission/ President's Secretariat/ Vice President's
Secretariat/ Prime Minister's Office/ Niti Aayog.

9. Office of Chief Commissioner for Persons with Disabilities
(Divyangjan) 5th Floor, NISD Building, Plot No. G-2, Sector-10,
Dwarka, New Delhi-110075.

10. The Director, ISTM.

Copy also to: ng
f. The Director (AIS), DoPT..~ %A\ W

2. The Director (Admn), DoPT S Yo ol
3. Deputy Secretary (CS-I), DoPT, Lok NAYAR BRAW OF, Hew k'_\k 1‘
4. Deputy Secretary (CS_H)} DoPT i LOK Hﬁjml& Mg, New Delk

")
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CABINET SECRETARIAT
RASHTRAPATI BHAVAN
NEW DELHI

2.0.No.6/1/1/94Czh. _ 25th February, 1994.

Dear Shri | T

The business ¢f the Government of India is transacted in the Ministries
and Departments in accordance with the Allocation of Business Rules, 1961. In
other words, Ministries and Departments conduct the 'allocated' business on behalf
of the Government of India. It was in this spirit that the Ministry of Finance, Depart-
ment of Fxpenditure issued instructions vide their 0.M.No.7{32)-E.0/92 dated 24th

f. May,. 1993 (copy enclosed) that i} a umified stand- should be taken before Courts
of Law rather than bringing out each concerned Ministry's/Department's point of
view in the counter-affidavit; and {ii)-a common counter-reply should be filed on
behalf of the Government by the concerned Ministry/Department instead of separate
affidavits by each Ministry/Oepartment named as Respondents.

o It has coeme 10 notice that these mstructmns are not being followed by =z
number of Ministries/Departments. There have been -instances where statements/
submissions made before Court/CAT indicated that-the matter hds been recom mended
to the Nimistry of Finance or the Department of Personnel & Training or that while .
the Administrative Ministry/Department recommended "the proposal, Ministry of
Finance had not approved. In cne case where ceriain empioyees had filed an Apphica-
tion before the ~CAT for revision of scales of pay, the administrative F!unstry made
a submission that the cadfe review proposals had been submitted for! approval of
the Mimistry of Finance. Mimistry of Finance could not, however, agree to the -

" recommendations of the administrative Mimistry in this case and the Secretary of .
that Department was put in an embarrassing position. In ancther case, a submission
was made before the CAT that they had found the Applicant suitable and had reco-
mmended to the Ministry of Finance io extend the Flexible Cnmp]ement'mg Scheme
1o the Applicant. The above affirmation led the Tribunal to decide the matter

e e i P nt—eventhoogh—the—Ministry of ~Finamce—held a view to _the
contrary. Such sifuabions could have been avoided had the administrative Winistry/ .
Department given the final view of the Goverament of Inma rather than their indi-

vidual position.

3 1t is, therefore, desirabte that counter-replies fﬂed before Courts/CAT are .
_carefully dealt with at appropriate level, strictly in accordance with the. Ministry |
of finance, Department of Expenditure 0.M. No.7{32)- E.HI!SZ dated 24th May, 1993

referred to above.
This issues with the appr"uva] of Cabinet Secretary.

\ . With regards, : : t [
_ . : (Ts sincerely,

(P.P. Prabhy)

ANl Secretaries to Gol. : . : y . '

Cra e LR dd-

AT LTS e ETETE
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PRADEEP K. SINHA ;
CABINET SECRETARY

GOVERNMENT OF INDIA

1éth 3ume, 2016

D.O. Ne. 1/50/3/2016-Ceb.

Dear Secretary

I would fike to draw your zttention to this Secretariat’s D.O. letter No. 6/1/1/94-Cab. dated
25.02.1994 (copy enclosed) wherein it was mentioned that the business of the Governmant of Indi2 is
transacted in the Ministries and Departments in accordance with the Allocation of Business Rules, 1961.
As the Ministries and Departments conduct the ‘ailocated’ business oo behalf of the Govemmerit of
India, all Ministries / Departments were requested 10 ensure that (i) 2 unified stand is taken before
Courts of Law rather than bringing out the poim of view of each mesuy!Depmmcnl in the counter-
affidavit/reply;  and (i) 2 common counier-reply is filed on behalf of the Union of India by the
Ministry/Department concerned \ed instead of separate affidavits being filed by each Ministry/Department
named as Respondents.

2. 1t has, however, been observed that at times different Departments take up divergent positions/ -
individua] interpretations in court cases thereby causing avoidable confusion in the submissions finally
deliberated upon before the Courts. It may be poled that it is primarily the responsibility of the
Administrative Ministry/ Department 10 take timely action at cach stage including filing of 2 counter
affidavit during a Court case after completing necessary consultations with the other Ministries/

Departments concemed.

PJ 3 Ifin any casc. separate counter-affidavits are required 1o be filed by orders of the Coun, it should
Mn be cnsured that this is done in consultation with the Ministries/ Departments concerned far 2 coordinated
approach. In such cases, a short affidavit endorsing the views of the Administrative

Mini“sh?lDepaﬂment can also be filed.

In tl'us regard, atiention is 2lso drawn 1o instructions issued by the Ministry of Law, Department
m C\ ofLegzﬂ Affairs from time 1o time where it hes been stipulated that the Ministry/ Department is required
get the counter-affidavitvetted fromthe Depargment-of Legal Affairsbefore filing.

’B}¥ I would therefore request you to ensure that differences, if any, in the stand of Ministries/
Departiients in any particular court matter are resolved through mutual consultation, s ‘brought out
above. It may also be cnsured -that the counter affidavits are filed only after eppropriate vetting by the
Department of Legal Affairs. :

" 6. Please easure that these instructions are noted and disseminsted to all wncr:med for strigt
complispce.

E\}/é( wm\guds,' e b YWE“Z;

Pradecp K. Sinha)

Encl. — As above.

% +__DPrf Hasmukh A&hia ”fﬁq@

1y, p
’Qe rtment of Revenue % W\ %u [,F",‘Hx

Cabinst Secretariat; Rashirapati Bhavan, New Delli-110004 -~ l"
: @ M st e

W MITTRIEADA 2011721 Fave 01 1-73N1RATR E.mail * caninersn/Ginie
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F.N0.28027/1/2016-Estt.A-11]
Government of India
Ministry of Personnel, Public Grievances and Pensions
Department of Personnel & Training
Establishment Division
North Block, New Delhi-110001
Dated: 16%h March, 2016

OFFICE MEMORANDUM

Subject: Court orders against Government of India instructions on service
matters-consultation with Ministry of Law and Department of Personnel
and Training on question of filing appeals.

The undersigned is directed to refer to this Department's 0.M.No.28027/9/99-
Estt.(A) dated 1st May, 2000 on the above subject ( copy enclosed) and to say that the
Department of Personnel and Training is the nodal Department that formulates
policies on service matters and issues instructions from time to time. These
instructions are to be followed by the Ministries/Departments of the Central
Government scrupulously. All the Court cases filed by employees have to be defended
on the basis of the facts available with the Administrative Ministry/Department
concerned, keeping in view the instructions issued on the subject by this Department.

2. Reference is also invited to the Cabinet Secretariat's D.O letter No. 6/1/1/94-

Cab dated 25.02.1994 and the Department of Expenditure’s O.M. No. 7(8)/2012-E-1I{A)

dated 16.05.2012 inter-alia provide that (i a common counter reply should be filed

before a Court of Law on behalf of the Union of India by the concerned administrative
Department/Ministry where the petitioner is serving or has last served; and (i) a

unified stand should be adopted instead of bringing out each Departments/Ministry's

point of view in the said reply. It further provides that it is primarily the responsibility

of the Administrative Ministry to ensure that timely action is taken at each stage a :
Court case goes through and that a unified stand is adopted on behalf of Government !
of India at every such stage. In no case should the litigation be allowed to prolong to

the extent that it results in contempt proceedings.

3. However, it is noticed that the Ministries/Departments are making several
references to this Department seeking interpretation of the guidelines without
exercising due diligence. The Ministries/Departments are advised not to make any
references to this Department unless there are difficulties relating to
interpretation/application of these guidelines or any relaxation in
Rules/instructions is warranted to mitigate a genuine hardship faced the
Government servant., While seeking advice of this Department, instructions
contained in this Departments O.M. number 43011/9/2014-Estt (D) dated
28.10.2015 may be followed.

4, The court cases may be further handled in the following manner:-
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No.

Orders of Court

Action to be taken

L.

A decision/order has been
quashed by Tribunal/Court on
the ground that it is violative of

the Rules/Government
instructions, but Government's
policy has not come in for

adverse comments.

The Administrative Department may
implement the CAT Order/Judgement if it is in
consonance with Government policy and the
Government case has been lost due to
Administrative infirmities.

Where the policy of DoPT has not
been quashed, but the
judgment/order of the Tribunal/
High Court/ Supreme Court has
gone in favour of
Respondents/Applicants.

(a) Where in above, the
Administrative Ministry is
in favour of implementing
the judgement

(b) Where in above, a decision
to file Writ Petition/
Special Leave Petition (as
the case may be) has to be
taken

The Administrative Ministry may take a
—* decision in consultation with DoPT and
DolLA.

The Administrative Department may take a
decision to file Writ Petition/Special Leave

—» Petition (as the case may be) in
consultation with Department of Legal
Affairs (DOLA) and DoP&T.

Where the judgment has gone in

favour of
Applicant/Petitioner /Respondent
and a scheme/guideline/OM

outlining Government policy has
been quashed.

The Administrative Department may take a
decision to file WP/SLP (as the case may be) in
consultation with DoPT and DOLA. The
references to this Department should be sent
at least one week in advance so that it can be
properly examined in DoP&T.

CAT or a Higher Court has
upheld Government’s stand

DoPT may only be informed with all details.
\ ra.

To

NS

-
§) .
(Mukesh Chaturvedi)
Director (E)

Tele: 2309 3176

The Secretaries of All Ministries/Departments (as per the standard list)
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No.28027/9/93-Estt.(A)
Government of India
Ministry of Personnel, Public Grievances and Pensions
Department of Personnel and Training

240185972022 /ESTT. (RES-1)

New Delhi, dated the T ¢« ey 2000.
OFFICE MEMORANDUM T

Subject:Court orders against Government of India instruclions on service matters — consultation with Ministry
of Law and DoP&T on the question of filing appeals, before implementation of Court's orders.

The undersigned is directed to say that it has come to the notice of this department that in cases
where the Courls have passed orders against the Government of India instructions, the administrative
Ministry/Departmenl has not consulted the Law Ministry on the question of filing appeal against such orders,
before implementation of such orders.

2. The matters has been considered in this Department and it has been decided that whenever there is
any Court order against the Government of India instructions on service matters, the administrative
Ministry/Department/Office shall consult the Department of Legal Affairs and the Depariment of Personnel
and Training on the question of filing appeal against such an order, as far as possible, well in time, that is
before the time limit, if any, prescribed in such order or before the time limit for filing appeal. No such orders
shall be implemented by the concemed Departments/Ministries without first referring the matter to the
Department of Legal Affairs for advice and to Department of Personnel and Training.

3 The Ministries/Departments are requested to nole the above instructions for strict compliance.

4 These instructions are issued in consultation with the C&AG, in regard to its applicability to Indian

Audit and Accounts Depariment.
{ Smt.S.Bmhyay )

DIRECTOR

To

All Ministries/Departments of the Government of India .
Copy to:
1. Comptroller and Auditor General of India, New Delhi.
2 Union Public Service Commission, New Delhi.
3. Central Vigilance Commission, New Delhi.
4. Central Bureau of Investigation, New Delhi.
5 All Union Teritory Administrations.
6 Lok Sabha/Rajya Sabha Secretarial.
I,

All Attached and Subordinate Offices of the Ministry of Persannel, Public Grievances and Pensions and
Ministry of Home Affairs

5 :
( Smt.S.Bmyay)

DIRECTOR
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Copy to:
1. President's Secretariat, New Delhi.
2. Vice-President's Secretariat, New Delhi.
3. The Prime Minister's Office, New Delhi.
4. Cabinet Secretariat, New Delhi.
5. Rajya Sabha Secretariat/Lok Sabha Secretariat, New Delhi.
6. The Comptroller and Auditor General of India, New Delhi.
7. The Secretary, Union Public Service Commission, New Delhi.
8. The Secretary, Staff Selection Commission, New Delhi.

9, All attached offices under the Ministry of Personnel, Public Grievances and Pensions.

10. Secretary, National Council (JCM), 13, Feroze Shah Road, New Delhi.

11. CVOs of all Ministries/Departments.

12. ADG (M&C), Press Information Bureau, DoP&T

_J3NIC, Department of Personnel & Training, North Block, New Delhi (for uploading the

e —— 3 3 S h
same on the website of this Ministry under the Head OMs & Orders —»
Establishment — Miscellaneous

14. Hindi Section, DoP&T
T

™~ }
e
(Mukesh Chaturvedi)

Director (E)
Tele: 2309 3176
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